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  NOTI CE 

This order is subject to further 
editing and modification.  The 
final version will appear in the 
bound volume of the official 
reports. 
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Pendi ng bef or e t he cour t  i s  a chal l enge t o amendment s t o Ar t i c l e 

I ,  Sect i on 5 of  t he byl aws of  t he St at e Bar  of  Wi sconsi n whi ch 

concer ns t he ar bi t r at i on pr ocess used when a member  of  t he st at e bar  

chal l enges a st at e bar  compul sor y dues expendi t ur e under  

SCR 10. 03( 5) ( b) 1.   The St at e Bar  boar d of  gover nor s appr oved t he 

amendment s at  i t s  meet i ng i n Apr i l  2011. 1  On Apr i l  15,  2011,  t he 

byl aw changes wer e dul y f i l ed wi t h t he Wi sconsi n Supr eme Cour t  

pur suant  t o SCR 10. 13( 2)  and Ar t i c l e I X of  t he St at e Bar  byl aws. 2  

SCR 10. 13( 2)  pr ovi des t hat :  

                                                 
1 SCR 10. 13( 2)  pr ovi des t hat  t he pr ovi s i ons of  t he byl aws of  t he 

St at e Bar  ar e subj ect  t o amendment  or  abr ogat i on by r esol ut i on 
adopt ed by vot e of  t wo- t hi r ds of  t he member s of  t he boar d of  
gover nor s,  or  act i on of  t he member s of  t he associ at i on expr essed 
t hr ough t he r ef er endum pr ocedur e def i ned i n SCR 10. 08.  

2 The amendment  was al so publ i shed i n t he May 2011 Wi sconsi n 
Lawyer .  
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A pet i t i on f or  r evi ew of  any such change i n t he byl aws wi l l  
be ent er t ai ned by t he cour t  i f  s i gned by 25 or  mor e act i ve 
member s of  t he associ at i on and f i l ed wi t h t he c l er k of  t he 
cour t  wi t hi n 60 days af t er  publ i cat i on of  not i ce of  t he 
change.   Hear i ng upon such a pet i t i on wi l l  be pur suant  t o 
not i ce i n such manner  as t he cour t  di r ect s.  

On Jul y 6,  2011,  25 act i ve member s of  t he St at e Bar  of  Wi sconsi n 

f i l ed a pet i t i on wi t h t hi s cour t  aski ng t he cour t  t o r evi ew and voi d 

or  amend t he byl aw amendment s.    

The pet i t i oner s chal l enged t he l egal  ef f ect  of  an amendment  t o 

Ar t i c l e I ,  Sect i on 5( b) ,  asser t i ng t hat  i t  was i nconsi st ent  wi t h Wi s.  

St at .  Ch.  788 ( Ar bi t r at i on)  by,  i nt er  al i a,  i mpr oper l y pr ovi di ng f or  

de novo j udi c i al  r evi ew of  an ar bi t r at or ' s deci s i on.   The pet i t i oner s 

asked t hi s cour t  t o adopt  pr oposed al t er nat i ve l anguage.   

The cour t  di scussed t he pet i t i on at  open admi ni st r at i ve 

conf er ence on Sept ember  15,  2011,  and concl uded t he cour t  woul d 

benef i t  f r om addi t i onal  i nf or mat i on pr i or  t o pr oceedi ng wi t h t he 

pet i t i on.   An or der  di r ect i ng br i ef i ng i ssued on Oct ober  7,  2011,  and 

t he par t i es f i l ed l et t er  br i ef s.   On Febr uar y 27,  2012,  t he cour t  

di scussed t he pet i t i on and vot ed t o schedul e a publ i c hear i ng.    

The cour t  conduct ed a publ i c hear i ng on t he pet i t i on on 

Wednesday,  May 16,  2012.   At t or ney St eve Levi ne pr esent ed t he 

pet i t i on.   At t or ney Rober t a Howel l  appear ed on behal f  of  t he St at e 

Bar  of  Wi sconsi n.   Bot h speaker s agr eed t hat  some of  t he mi nor  

t echni cal  aspect s of  t he amendment s wer e not  cont r over si al .   The 

di scussi on f ocused pr i mar i l y on t he pet i t i oner s '  asser t i on t hat  t he 

St at e Bar  has uni l at er al l y changed t he t er ms of  ar bi t r at i on by 

amendi ng Ar t i c l e I ,  Sect i on 5 of  t he byl aws.   At t or ney Levi ne al so 
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r ei t er at ed t he pet i t i oner s '  r equest  t hat  t he cour t  adopt  al t er nat e 

amendment s as set  f or t h i n t he pet i t i on.  

The St at e Bar  asser t ed t hat  t he pr ovi s i on f or  de novo r evi ew of  

an ar bi t r at or ' s deci s i on i s " mer el y an expr ess r ecogni t i on of  t he 

const i t ut i onal  st andar d appl i cabl e t o dues r educt i on ar bi t r at i on 

deci s i ons f i r st  set  f or t h by t he Uni t ed St at es Supr eme Cour t  i n 

Chi cago Teacher s Uni on v.  Hudson,  475 U. S.  292 ( 1986) . "  

At  t he ensui ng open admi ni st r at i ve conf er ence,  t he cour t  

di scussed t he mat t er .   Af t er  some di scussi on about  t he appr opr i at e 

st andar d of  r evi ew appl i cabl e t o byl aw amendment s,  t he cour t  

concl uded t hat  even i f  t he amendment  at  i ssue i s consi st ent  wi t h 

cont r ol l i ng case l aw,  t he l anguage,  as dr af t ed,  i s  pot ent i al l y  

conf usi ng.   The cour t  di scussed whet her  t he amendment  coul d be cur ed 

wi t h a comment  or  not at i on c l ar i f y i ng t hat  t he l anguage i s i nt ended 

t o r ef l ect  cont r ol l i ng case l aw,  not ed t hat  i t  had no obj ect i on t o 

many of  t he t echni cal  aspect s of  t he amendment ,  and expr essl y 

decl i ned t o adopt  t he pet i t i oner s '  pr oposed l anguage i ncl udi ng a 

pr oposed st andar d of  r evi ew.   A maj or i t y of  t he cour t  t hen vot ed t o 

gr ant  t he pet i t i on,  i n par t ,  by r ej ect i ng t he St at e Bar  byl aw 

amendment  and t o deny t he pet i t i on,  i n par t ,  by decl i ni ng t o adopt  

any of  t he al t er nat e l anguage suggest ed by t he pet i t i oner s.   Just i ce 

Br adl ey and Just i ce Roggensack di ssent ed.   Just i ce Br adl ey i ndi cat ed 

she agr eed t he byl aw amendment  was an accur at e s t at ement  of  t he l aw 

and woul d deny t he pet i t i on.   Just i ce Roggensack concur r ed wi t h 

Just i ce Br adl ey.   Ther ef or e,  

I T I S ORDERED t hat  t he pet i t i on i s gr ant ed i n par t .   The 

amendment  of  Ar t i c l e I ,  Sect i on 5 of  t he St at e Bar  byl aws f i l ed wi t h 
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t he Wi sconsi n Supr eme Cour t  on Apr i l  15,  2011,  i s r ej ect ed by t he 

cour t ;  and 

I T I S FURTHER ORDERED t hat  t he pet i t i on i s deni ed i n par t .   The 

cour t  decl i nes t o adopt  any of  t he al t er nat e l anguage suggest ed i n 

t he pet i t i on.  

I T I S FURTHER ORDERED t hat  not i ce of  t he ent r y of  t hi s or der  be 

gi ven by a s i ngl e publ i cat i on of  a copy of  t hi s or der  i n t he of f i c i al  

st at e newspaper  and i n an of f i c i al  publ i cat i on of  t he St at e Bar  of  

Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 5t h day of  Jul y,  2012.  

 
BY THE COURT:  
 
 
 
Di ane M.  Fr emgen 
Cl er k of  Supr eme Cour t  
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